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THIS AGREEMENT IS MADE AS A DEED on  _____________________________________               
BETWEEN:
1. [bookmark: _Ref480380635][●] (the “Buyer”);
2. [●] (the “Supplier”); and
3. [Security Agent], whose registered office is at [Security Agent's address] as trustee for the Finance Parties (the “Security Agent”)[footnoteRef:3]. [3:  Drafting Note: To be aligned with finance documents.] 

BACKGROUND:
(A) The Supplier and the Buyer have entered into a power purchase call-off contract on [date] (the "Contract") in relation to [●] (the "Project").
(B) The Supplier and the Security Agent (amongst others) are parties to a [credit agreement dated [date]] (the “Credit Agreement”).
(C) The Supplier and the Security Agent (amongst others) are parties to the Finance Documents.
(D) Entry into this Agreement is a condition precedent to funds being made available to the Supplier under the Finance Documents.
NOW IT IS HEREBY AGREED as follows:
[bookmark: _Toc360615516][bookmark: _Ref360615690][bookmark: _Ref360615698][bookmark: _Ref360615716][bookmark: _Toc67480089][bookmark: _Toc133305223][bookmark: _Toc172217379]Interpretation
Definitions
In this Agreement, unless the context otherwise requires, the following words and expressions shall have the meaning set out below:
“Additional Obligor” means an Eligible Person that assumes the Supplier's rights and, jointly and severally with the Supplier, all of the Supplier's liabilities under the Contract relating to the period on or after the Step-In Date in accordance with Clause ‎11 (Step-In).
“Business Day” means a day (other than a Saturday or Sunday) on which banks are open for general business in [London][footnoteRef:4]. [4:  Drafting Note: To be aligned with finance documents.] 

“Buyer Enforcement Action” means:
(A)	the taking of any steps to wind up, liquidate or dissolve the Supplier;
(B)	the taking of any steps to appoint a liquidator, receiver, administrator, trustee in bankruptcy, custodian or other similar official in relation to the Supplier or any material part of its undertaking or assets or the sanctioning of a voluntary arrangement; or
(C)	the taking of any steps to terminate or cancel performance of the Contract or to accept the repudiation of the Contract or the suspension of the performance of any material obligation under the Contract.
“Buyer Enforcement Notice” means a notice from the Buyer to the Security Agent under Clause ‎7.1 (Buyer Enforcement Notice).
“Effective Date” has the meaning set out in Clause ‎14.2 (Novation Notice). 
“Eligible Person” means:
(A)	the Security Agent, any of the Finance Parties or any of their affiliates;
(B)	a receiver or manager of the Supplier appointed under the Security Agreement;
(C)	a company the whole of whose issued share capital is owned by the Security Agent and/or any of the Finance Parties; or
(D)	any other person proposed by the Security Agent as an Eligible Person provided that such person has the technical and the financial resources to perform the obligations of the Supplier under and in accordance with the Contract.
“Event of Default” means any event of default or termination event (however described) under the Finance Documents.
“Finance Document” means any document entered into by the Supplier for the purpose of financing the Project including any common term agreement, credit facility agreement, intercreditor agreement, hedging agreement, security document, fee letter, account bank agreement and direct agreement[footnoteRef:5]. [5:  Drafting Note:  To be aligned with finance documents.] 

“Finance Party” means any other bank or financial institution providing financial accommodation or other finance facilities to the Supplier, and any agent or trustee acting on behalf of any such other bank or financial institution in accordance with the Finance Documents[footnoteRef:6]. [6:  Drafting Note:  To be aligned with finance documents.] 

"Lender Notice" has the meaning given to it in Clause ‎9 (Notification of Lender action by the Security Agent).
“Liabilities” means all present and future sums, liabilities and obligations payable or owing by the Supplier (whether actual or contingent, jointly or severally or otherwise howsoever).
“Novation Notice” has the meaning set out in Clause ‎14.1 (Novation Notice).
“Ongoing Amounts” means amounts properly due and owing to the Buyer by the Supplier.
“Quantified Amount” has the meaning set out in Clause ‎7.3(G) (Buyer Enforcement Notice).
“Relevant Amount”  means the amount owed by the Supplier to the Buyer, if any, in respect of the invoices covering the invoicing periods before that in which the Buyer Enforcement Notice is given, such amount to include any interest for late payment which the Buyer is entitled to under the Contract.
“Step-In Date” has the meaning set out in Clause ‎10.1 (Eligible Person). 
“Step-In Notice” has the meaning set out in Clause ‎10.2 (Eligible Person).
“Step-In Period” means the period from the Step-In Date up to and including the earliest of:
(A)	the corresponding Step-Out Date;
(B)	the date of any transfer under Clause ‎14 (Novation Notice); and
(C)	the date of termination of the Contract by the Buyer in accordance with this Agreement and the Contract.
“Step-Out Date” means the date of release and cancellation under Clause ‎12 (Step-Out).
“Suspension Period” has the meaning set out in Clause ‎7.1 (Buyer Enforcement Notice).
“Transfer Certificate” means a transfer certificate substantially in the form set out in ‎Schedule 1 (Form of Transfer Certificate).
1.1 Construction
(A) In this Agreement, unless the contrary intention appears, a reference to:
(1) a provision of law is a reference to that provision as amended or re-enacted;
(2) except where otherwise indicated, a Clause, paragraph or a schedule is a reference to a clause or paragraph of or a schedule to this Agreement;
(3) a person includes its successors, permitted transferees and/or assigns; and
(4) a document is a reference to that document as amended, novated, supplemented, replaced or substituted.
(B) The headings in this Agreement are for convenience only and are to be ignored in construing this Agreement.
(C) Terms defined in the Contract[footnoteRef:7] shall, unless otherwise defined in this Agreement, have the same meaning in this Agreement (including the recitals). [7:  Drafting Note:  Consider if any terms need to be incorporated from the Credit Agreement / Finance Documents.] 

(D) Any notice period provided for under the Contract will run concurrently with any notice period provided for under this Agreement.
[bookmark: _Toc360615519][bookmark: _Toc67480091][bookmark: _Toc133305225][bookmark: _Toc172217380]Granting of Security by the Supplier
The Supplier gives notice to the Buyer and the Buyer acknowledges notice of the security effected by the Supplier in favour of the Security Agent under the Finance Documents. This security includes security over certain of the Supplier's rights, title and interest in and to the Contract. The Buyer consents to the granting of such security by the Supplier (including any assignment by way of security).
The Buyer confirms that it has not received notice of any other assignment, charge or security interest relating or affecting any of the Supplier's rights, title and interest under the Contract.
[bookmark: _Toc67480092][bookmark: _Toc133305226][bookmark: _Toc172217381]Assignment by Supplier
If an assignment or transfer of the Contract by the Supplier is permitted under the Contract and the Security Agent consents to an assignment or transfer of the Contract by the Supplier, the Supplier may (subject to that person assuming the obligations of the Supplier under this Agreement) assign or transfer its interest in this Agreement to any person to whom it assigns or transfers the Contract provided that such assignment or transfer is permitted by the Contract or otherwise consented to by the Buyer.
[bookmark: _Toc360615534][bookmark: _Toc67480093][bookmark: _Toc133305227][bookmark: _Toc172217382]Assignment By Security Agent
Each of the Parties acknowledges and agrees that the Security Agent may at any time assign its rights and transfer its obligations under this Agreement to any Person (a "Successor Security Agent") who may, from time to time and for the time being, be appointed to act in such capacity pursuant to the Finance Documents or Security Documents. A Successor Security Agent shall promptly thereafter give notice to the Buyer of its appointment as a Security Agent and shall undertake to the Buyer in such notice to perform all obligations to be performed by the Security Agent under this Agreement with effect from the date of service of such notice.
Until so notified, the Buyer will be entitled to deal with the former Security Agent and in so dealing shall be deemed to have dealt with the Security Agent. With effect from the date of service of such notice by the Successor Security Agent, each of the parties agrees that (i) the Successor Security Agent shall assume all rights and obligations of the relevant Security Agent under this Agreement; (ii) the former Security Agent shall be released from all obligations and liabilities arising under this Agreement; and (iii) this Agreement shall be construed as if all references to the retiring Security Agent were replaced by references to the Successor Security Agent.
[bookmark: _Toc67480094][bookmark: _Toc133305228][bookmark: _Toc172217383]Capacity of the Security Agent
The parties acknowledge and agree that all rights, title benefits and interests of the Security Agent under or in connection with this Agreement are held by the Security Agent in its capacity as trustee for the Finance Parties in accordance with the terms of the Finance Documents.
[bookmark: _Toc360615520][bookmark: _Ref67479947][bookmark: _Ref67479949][bookmark: _Toc67480095][bookmark: _Toc133305229][bookmark: _Toc172217384]Covenants of Buyer 
[bookmark: _Ref363813717]The Buyer agrees that unless and until it receives notice to the contrary from the Security Agent, it shall make all payments due from the Buyer to the Supplier under or in respect of the Contract to the credit of the [Proceeds Account]. The Supplier acknowledges that any such payment made in accordance with this Clause ‎6.1 (Covenants of Buyer) shall discharge the obligations of the Buyer to make such payments to the Supplier pursuant to the Contract.
The Buyer confirms that at the date of this Agreement it has no knowledge of any existing right of set-off or counterclaim which it has against the Supplier in connection with the Contract and waives any rights of set-off which the Buyer may have against the Supplier, an Eligible Person, the Security Agent, the Finance Parties or a receiver or manager (or equivalent) appointed pursuant to the Security Agreement in respect of any payments due from the Buyer under the Contract and agrees to make all payments due from the Buyer to the Supplier under the Contract free and clear of, and without any deduction for or on account of, any such set-off provided that the Buyer shall be permitted to set-off undisputed payments due from the Supplier under the Contract against payments due from the Buyer under the Contract to the extent currently permitted in the Contract or by operation of law.
Save as provided in this Agreement and without prejudice to the obligations and liabilities specifically undertaken by the Security Agent, any Eligible Person, any Additional Obligor or any Finance Party in accordance this Agreement, the Buyer hereby agrees and accepts that neither the Security Agent, nor any of the Finance Parties or any Eligible Person shall have any obligations (whether in place of the Supplier or otherwise) under the Contract. Save as expressly provided for in this Agreement, the Buyer shall have no obligations under any of the Finance Documents.
The Buyer undertakes to the Security Agent to deliver to the Security Agent copies of all material notices and material demands delivered by it to the Supplier under or in connection with the Contract and to provide such other information relating to the Contract as the Security Agent may reasonably require.
[bookmark: _Ref67479921]The Buyer shall notify the Security Agent if it has or intends to bring any proceedings to enforce any claims against the Supplier which notification shall specify in reasonable detail the grounds of the alleged claim or claims. Subject to Clause ‎7 (Buyer Enforcement Notice), unless specifically agreed otherwise in this Agreement, the Buyer is not obliged to withhold, delay or cease the filing or enforcement of such claim.
[bookmark: _Hlk170409900][bookmark: _Toc172217385]Buyer Enforcement Notice 
[bookmark: _Ref363813601]The Buyer undertakes not to take any Buyer Enforcement Action until the expiry of a period of 90 days (the "Suspension Period") after the Buyer provides to the Security Agent prior written notice of the Buyer’s intention to take such Buyer Enforcement Action (the "Buyer Enforcement Notice").
The Buyer may revoke a Buyer Enforcement Notice at any time prior to the expiry of the Suspension Period. On any such revocation, the rights and obligations of the Parties shall be construed as if the Buyer Enforcement Notice had not been given.
[bookmark: _Ref363814080]A Buyer Enforcement Notice must specify:
the proposed date of termination, being not less than 90 days from the date of service of Buyer Enforcement Notice given to the Security Agent;
the Buyer Enforcement Action which the Buyer proposes to take;
in reasonable detail the grounds of the alleged breach or default by the Supplier which the Buyer alleges entitles it to take Buyer Enforcement Action including the particular clause or clauses of the Contract and/or the particular implied term or condition in respect of which the breach or default is alleged to have occurred;
[bookmark: _Ref363813442]full particulars of the Relevant Amount owed by the Supplier to the Buyer which amount the Buyer is entitled to revise at any time prior to ten (10) days before a Step-In Notice is given;
[bookmark: _Ref72827186]an estimate of the anticipated amounts to be paid by the Supplier to the Buyer on and from the date of service of the Buyer Enforcement Notice up to and including the date falling [90 days][footnoteRef:8] after the date of service of the Buyer Enforcement Notice; [8:  Drafting Note:  To be aligned with clause 8.1.] 

[bookmark: _Ref480380649]any other grounds which the Buyer alleges entitle it to take any Buyer Enforcement Action; and
[bookmark: _Ref363813410]where the breach is a breach other than non-payment, the steps required to be taken or the amount required to remedy the breach (the "Quantified Amount").
The Buyer shall include in the Buyer Enforcement Notice a copy of any notice in respect of the alleged breach or default that the Buyer may have given to the Supplier under the Contract.
If the Security Agent notifies the Buyer of an Event of Default, the Buyer shall within ten (10) days of such notification deliver in writing to the Security Agent the information detailed in Clauses ‎7.3(D) (Buyer Enforcement Notice), ‎7.3(E) (Buyer Enforcement Notice) and 7.3‎(G) (Buyer Enforcement Notice). Such notification places no obligation on the Security Agent to step-in or to appoint an Eligible Person.
[bookmark: _Ref71903964]Neither the Security Agent nor the Additional Obligor shall have any liability to the Buyer in respect of any claims by the Buyer against the Supplier as at the Step-in Date or Effective Date (as the case may be) which were not disclosed by the Buyer pursuant to this Clause ‎7 (Buyer Enforcement Notice) and shall not have any liability in respect of such claims in excess of the amounts specified.
The Buyer shall send the Security Agent (copied at the same time to the Supplier) an updated statement correcting or amending the most recent particulars of the Relevant Amount ("Updated Relevant Amount") as soon as reasonably practicable, and in any event no later than five (5) Business Days after it becomes aware of any material inaccuracy in such particulars or any additional new fact or information which renders the most recent particulars of the Relevant Amount inaccurate or misleading provided that the Supplier shall not (unless requested by the Security Agent) be entitled to give an Updated Statement of Claims more than 15 Business Days after the service of a Buyer Enforcement Notice on the Security Agent or notification of an Event of Default to the Supplier (as applicable) in respect of amounts due and payable from the Supplier to the Buyer and/or unperformed obligations of the Supplier under the Contract incurred on or before the date of the Buyer Enforcement Notice or notice of Event of Default (as applicable).
The Buyer warrants to the Security Agent that each particulars of the Relevant Amount and any Updated Relevant Amount shall be prepared in good faith and shall be true and accurate statements of the amounts to which the Supplier considers itself entitled as of the date of each particulars of the Relevant Amount and any Updated Relevant Amount.
If the Security Agent believes that there is an inaccuracy in any particulars of the Relevant Amount and any Updated Relevant Amount provided then this shall be dealt with as in accordance with Clause 34 (Resolving Disputes) of the Core Terms of the Contract.
If the Security Agent or any Additional Obligor pays to the Supplier an amount which the Supplier is not entitled to receive under the Contract, the Supplier undertakes to repay such excess amount to the Security Agent within ten (10) days of demand.
The Supplier shall take all reasonable steps to mitigate the amount of the Relevant Amount, the Updated Relevant Amount and the Quantified Amount (as applicable).
The Buyer undertakes not to take any Buyer Enforcement Action in relation to any event, circumstance, breach or default set out in the relevant Buyer Enforcement Notice after the expiry of the Suspension Period relating thereto:
if such event or circumstance no longer subsists;
if in respect of any breach or default under the Contract, such breach or default has been remedied; or
if there has been a Step-in Notice and no Step-Out Notice or there has been a Novation Notice under Clause ‎13.1 (Novation Notice), provided that, within 90 days of the Step-In Date or on or prior to the Effective Date (as the case may be), the Quantified Amount, the Relevant Amount and/or the Updated Relevant Amount notified in accordance with Clause ‎7 (Buyer Enforcement Notice) have been paid to the Buyer.
[bookmark: _Ref363814985]The Buyer undertakes to continue to comply with its obligations under the Contract during any Suspension Period. 
[bookmark: _Ref170409597][bookmark: _Toc172217386]Notification of Lender action by the Security Agent
The Security Agent agrees and undertakes with the Buyer promptly to give notice in writing to the Buyer (a “Lender Notice”) of:
any failure by the Supplier to pay any amounts (whether of principal, interest or otherwise) when due under any Finance Document; and/or
any acceleration of amounts due and owing under the Credit Agreement and of any enforcement procedure commenced or proposed to be commenced in respect of the security constituted under any of the Finance Documents, specifying the grounds for that acceleration or enforcement.
[bookmark: _Toc360615523][bookmark: _Ref363813253][bookmark: _Ref363814571][bookmark: _Ref67479604][bookmark: _Ref67479605][bookmark: _Toc67480098][bookmark: _Toc133305232][bookmark: _Toc172217387]Eligible Person
[bookmark: _Ref67479006]At any time after the date: 
the Buyer has received a Lender Action Notice; or 
the Security Agent has received an Buyer Enforcement Notice
the Security Agent may procure that an Eligible Person assumes all the Supplier's rights, benefits, powers and discretions and, jointly and severally with the Supplier, all of its obligations under the Contract on and from such date, the date on which an Eligible Person assumes such rights and obligations being the “Step-In Date”.
[bookmark: _Ref363813469]The Security Agent shall give the Buyer a notice (a "Step-In Notice") of at least five (5) days before the Step-In Date.
The appointment by the Security Agent of an Eligible Person in relation to the Supplier under the Contract shall not give rise to a right for the Buyer to terminate the Contract pursuant to the Contract or otherwise.
[bookmark: _Toc360615524][bookmark: _Ref67478914][bookmark: _Toc67480099][bookmark: _Toc133305233][bookmark: _Toc172217388]Step-In
Rights and Obligations of Additional Obligor on and from the Step-In Date:
the Additional Obligor shall become a party to the Contract with all of the rights, benefits, powers and discretions of the Supplier thereunder and shall be jointly and severally liable with the Supplier for all of its obligations thereunder, relating to the period on or after the Step-In Date (without prejudice to Clauses ‎11 (Step-Out) and ‎13.3 (Novation Notice);
as between the Supplier, the Buyer and the Additional Obligor, only the Additional Obligor shall be authorised to deal with the Buyer and to exercise the rights of the Supplier under the Contract and the Buyer shall only be discharged of its obligations under the Contract to the extent that such obligations arising after the Step-In Date are performed in favour of the Additional Obligor; and
the Supplier acknowledges that it shall be bound by all acts and/or omissions of the Additional Obligor and the Additional Obligor shall be bound by all decisions, directions, orders, approvals or consents given or made by or on behalf of the Supplier prior to the Step-In Date.
[bookmark: _Ref363814101]Buyer Enforcement Action during Step-In Period
During the Step-In Period, the Buyer shall not take any Buyer Enforcement Action in respect of each of those events, circumstances, breaches or defaults giving rise to the Buyer Enforcement Action referred to in Clause ‎7 (Buyer Enforcement Notice and existing prior to the Step-In Date.
Obligations of the Buyer and the Supplier
The Buyer shall continue to perform the Contract in full throughout the Step-In Period.
Nothing in this Agreement and no action taken under it shall impose any liability on, or be construed as an assumption of any liability by, the Security Agent for either the Relevant Amount, the Quantified Amount or the Ongoing Amounts or for any other amounts which may be or become due to the Buyer under the Contract except as expressly provided for in this Agreement.
Subject to Clause ‎13 (Novation Notice), the Supplier shall continue to be liable for all of its obligations and liabilities (whenever occurring) under the Contract, notwithstanding:
the Step-In Date occurring or the appointment of the Additional Obligor by or on the application of the Security Agent;
the Step-Out Date occurring;
the giving of a proposed notice of novation; or
any other provision of this Agreement.
[bookmark: _Toc360615525][bookmark: _Ref363813562][bookmark: _Ref363814591][bookmark: _Ref67479154][bookmark: _Ref67479333][bookmark: _Ref67479612][bookmark: _Toc67480100][bookmark: _Toc133305234][bookmark: _Toc172217389]Step-Out
Without prejudice to the continuance of the Supplier's rights and obligations under the Contract, the Additional Obligor may, at any time following the Step-In Date, on giving the Buyer no less than five (5) days' prior written notice, be released from all of its obligations to the Buyer under the Contract from the date specified in such notice and the rights of the Additional Obligor against the Buyer will be cancelled, provided that the Additional Obligor will remain liable for all of its obligations and liabilities under the Contract that have arisen during the Step-In Period and remain outstanding immediately prior to the Step-Out Date.
[bookmark: _Toc360615526][bookmark: _Toc67480101][bookmark: _Toc133305235][bookmark: _Toc172217390]Payments
[bookmark: _Ref363813352]The Security Agent may, at any time following the service of a Buyer Enforcement Notice, make payments on behalf of the Supplier to the Buyer of the Ongoing Amounts. 
[bookmark: _Ref67479932]Where any payment is made by the Security Agent to the Buyer under this Agreement:
the payment shall be made in satisfaction of the Relevant Amount, or otherwise as specified by the Security Agent, from amounts owing from the Supplier to the Buyer pursuant to the Contract;
as between the Security Agent and the Supplier, the amount of the payment shall be treated for all purposes (except the requirements in relation to the procedure for drawing down) as an amount properly borrowed by the Supplier under the Finance Documents and the amount of the payment shall accordingly be a loan made to the Supplier, governed in all respects by the terms of the Finance Documents; and
save where the Security Agent is an Additional Obligor or a novatee of the Contract pursuant to and as provided for in this Agreement, the Security Agent shall incur no liability to the Buyer in respect of the Supplier's obligations under the Contract or otherwise in connection with matters the subject of the Contract.
Subject to the Buyer's rights under Clause ‎17.1 (Governing Law and Jurisdiction), if the Security Agent, any Additional Obligor or any Eligible Person pays to the Buyer an amount in relation to the Contract which the Buyer is not entitled to receive under the Contract, the Buyer shall repay such amount to the Security Agent, Additional Obligor or Eligible Person (as the case may be) within ten (10) Business Days after receiving a written demand from the Security Agent, Additional Obligor or Eligible Person (as the case may be) in respect of such amount.
Any amounts paid by the Security Agent to the Buyer under this Agreement shall be paid by the Security Agent as duly authorised agent for and on behalf of the Supplier.
[bookmark: _Toc360615527][bookmark: _Ref363813519][bookmark: _Ref363814307][bookmark: _Ref363814413][bookmark: _Ref363814607][bookmark: _Ref67479360][bookmark: _Ref67479550][bookmark: _Ref67479617][bookmark: _Toc67480102][bookmark: _Ref71903975][bookmark: _Toc133305236][bookmark: _Toc172217391]Novation Notice
[bookmark: _Ref363808469]At any time during the Suspension Period or the Step-In Period, the Security Agent may, by giving prior written notice (a "Novation Notice") to the Buyer and any Additional Obligor specifying the proposed date on which the transfer will take effect, which shall be no less than five (5) days and no more than 30 days after such notice, procure the transfer of the Supplier's and the Additional Obligor's rights and liabilities under the Contract to an Eligible Person.
[bookmark: _Ref133305498]If the Eligible Person named in the Novation Notice executes and delivers to the Buyer a duly completed Transfer Certificate, then, on the first Business Day after the date of delivery of such Transfer Certificate to the Buyer (the "Effective Date"):
the Supplier, any Additional Obligor and the Buyer shall each be released from further obligations and liabilities to the other under the Contract and their respective rights against each other shall be cancelled; and
the Buyer and the Eligible Person shall each assume obligations and liabilities towards each other and/or acquire rights (other than obligations of the Supplier which arose prior to the Effective Date) in accordance with the Transfer Certificate.
[bookmark: _Ref460602336]The Buyer shall not, following any novation as referred to in this Clause ‎13 (Novation Notice), take any Buyer Enforcement Action in respect of any event, circumstance, breach or default under the Contract arising prior to the Effective Date. 
The Buyer shall, at the Supplier's expense, take whatever action the Security Agent, an Additional Obligor or an Eligible Person taking a transfer in accordance with Clause ‎13.1 (Novation Notice), may require for perfecting any transfer or release under Clauses ‎9 (Eligible Person), ‎11 (Step-Out) and ‎13 (Novation Notice), including the execution of any transfer or assignment and the giving of any notice, order or direction and the making of any registration which, in each case, the Security Agent, Additional Obligor or Eligible Person may think expedient.
[bookmark: _Ref133308663]Any amount due from the Supplier to the Buyer under or in connection with the Contract on the Effective Date which has not been paid and which has been notified to the Security Agent under Clause ‎7 (Buyer Enforcement Notice), shall be paid to the Supplier on the Effective Date provided that if any such amount is the subject of a dispute pursuant to the provisions of the Contract or this Agreement, such amount shall be paid to the Buyer within ten (10) Business Days of the same being agreed or finally determined.
[bookmark: _Toc360615540][bookmark: _Ref363814505][bookmark: _Ref363814725][bookmark: _Ref67479690][bookmark: _Toc67480104][bookmark: _Toc133305237][bookmark: _Toc172217392]Confidentiality
[bookmark: _Ref363814672]Confidential information
Subject to Clause ‎14.2 (Permitted Disclosure), each Party shall, at all times during and after the continuance of this Agreement, hold confidential and not disclose to any third party and use only for the purposes of the Project and this Agreement all information, exports or documents relating to the Project received by it pursuant to, or in the course of the negotiations leading to, this Agreement ("Confidential Information").
[bookmark: _Ref363814640]Permitted disclosure[footnoteRef:9] [9:  Drafting Note:  To be aligned with the finance documents.] 

A Party shall be permitted to disclose Confidential Information:
to its auditors or professional advisers;
if required to do so by law or if required in connection with any legal proceedings;
to any prospective Eligible Person, subject to the relevant Party obtaining from the recipient of such Confidential Information an undertaking substantially in the terms of Clause ‎14.1 (Confidential Information); and
to each of the Finance Parties (or any prospective Project Financiers) and their respective professional advisers, subject to the relevant Party obtaining from the recipient of such Confidential Information an undertaking substantially in the terms of Clause ‎14.1 (Confidential Information).
Exceptions
Nothing in this Clause ‎14 (Confidentiality) shall apply to any information, reports or documents which shall have come into the public domain (otherwise than in consequence of a breach of Clause ‎14.1 (Confidential Information)). Nor shall Clause ‎14.1 (Confidential Information) apply to any information, report or document received in good faith by a Party otherwise than from any of the Parties or a person acting on a Party's behalf.
[bookmark: _Toc360615532][bookmark: _Toc67480105][bookmark: _Toc133305238][bookmark: _Toc172217393]Notices[footnoteRef:10] [10:  Drafting Note:  To be aligned with PPA notice provisions.] 

All notices or other communications under or in connection with this Agreement shall be in writing and may be given by fax or letter. Any such notice will be deemed to be given as follows:
if by way of letter, when it has been left at the relevant address or five (5) Business Days after being deposited in the post postage prepaid in an envelope addressed to it at that address; and
if by fax, when received in legible form.
However, a notice given in accordance with the above but delivered or despatched on a day that is not a Business Day or after business hours in the place of receipt will only be deemed to be given on the next Business Day in that place.
The address and fax number of each of the parties (other than the Security Agent) for all notices under or in connection with this Agreement are those notified from time to time by that Party for this purpose to the Security Agent (or, in the case of the Security Agent, by it to the Supplier and that Party).
The initial address, fax number  and email of the Parties are set out below:
Buyer
Address:		[                       ]
Attention:	[                       ]

Fax:		[              	]

Email:		[		]


Supplier

Address:	    	[             	]
Attention:	[                       ]

Fax:		[                       ]
Email:		[		]
Security Agent

Address:		[                       ]
Attention	:	[                       ]

Fax:		[                       ]

Email:		[		]

[bookmark: _Toc360615535][bookmark: _Toc67480106][bookmark: _Toc133305239][bookmark: _Toc172217394]Miscellaneous
No failure on the part of any Party to exercise, and no delay on its part or on the part of any other Party in exercising, any right or remedy under this Agreement will operate as a waiver thereof, nor will any single or partial exercise of any right or remedy preclude any other or further exercise thereof or the exercise of any other right or remedy. The rights and remedies provided in this Agreement are cumulative and not exclusive of any rights or remedies provided by law.
The illegality, invalidity or unenforceability of any provision of this Agreement under the law of any jurisdiction shall not affect its legality, validity or enforceability under the law of any other jurisdiction, nor shall it affect the legality, validity or enforceability of any other provision.
The Parties may sign this Agreement in any number of counterparts, all of which taken together shall constitute one and the same instrument.
No amendment to this Agreement shall be valid unless it is in writing and signed by all of the Parties. 
The Contracts (Rights of Third Parties) Act 1999 shall not apply to this Agreement and no person, other than the parties to this Agreement, shall have any rights under this Agreement nor shall it be enforceable by any person other than the parties to this Agreement.
This document shall have effect as a deed, notwithstanding that it may be executed by a Party under hand.
The terms and provisions contained in this Agreement constitute the entire agreement between the Buyer, the Supplier and the Finance Parties on the matters addressed herein, and supersede all previous communications, representations or agreements, either verbal or written, between the Parties with respect to the subject matter hereof.
In the event of any conflict between any provisions of this Agreement and any provision of the Contract, the provisions of this Agreement shall prevail.
The Supplier shall at all times and at its own cost do all such further acts and execute and deliver such further deeds and documents as the Security Agent may require in order to perform and carry out the provisions of this Agreement.
The Supplier shall forthwith on demand indemnify each Finance Party against any loss or liability which that Finance Party incurs as a consequence of the operation of this Agreement, other than any such loss or liability caused by any act or omission of the Additional Obligor during the Step-In Period.
This Agreement shall apply in respect of all Liabilities under or in connection with the Finance Documents to the Finance Parties notwithstanding any intermediate payment in whole or in part of those Liabilities.
The provisions of this Agreement shall be without prejudice to any other right of action that any Party may have in tort or otherwise provided that the Buyer's liability in relation thereto shall not, when aggregated with any other amounts payable under the Contract and this Agreement, exceed the Buyer's maximum liability under the Contract or include any liability for indirect or consequential damage save only as permitted by the Contract.
[bookmark: _Ref360615581]The Supplier joins in this Agreement to acknowledge the arrangements effected hereby and agrees not to do knowingly nor to omit to do anything which it is contractually committed to do that may prevent any Party from enforcing its rights hereunder otherwise than as may be necessary for the proper performance by the Supplier of its obligations under the Finance Documents and the Contract.
[bookmark: _Toc360615537][bookmark: _Toc67480107][bookmark: _Ref133232637][bookmark: _Toc133305240][bookmark: _Toc172217395]Governing Law and Jurisdiction
[bookmark: _Ref67482564]Governing Law
This Agreement and any non-contractual obligations arising out of or in connection with it are governed by English law.
Jurisdiction of the Courts
The courts of England have exclusive jurisdiction to settle any dispute arising out of or in connection with this Agreement (including a dispute regarding the existence, validity or termination of this Agreement or any non-contractual obligation arising out of or in connection with this Agreement).
IN WITNESS whereof the Parties have executed and delivered this Agreement as a deed the day and year first before written.

Buyer
EXECUTED as a DEED by		)
THE BUYER				)	 
acting by its authorised signatory in the
presence of

Witness:					 


Address:					
 

 

Supplier

EXECUTED as a DEED by	) 
The Supplier			)
				
acting by its authorised signatory in the
presence of:

Witness:				


Address:			



 
Security Agent 

EXECUTED as a DEED by                )
[Security Agent]			) 
acting by its attorney in the 
presence of:

Witness:					

		

Address:			


[bookmark: _Toc360615544][bookmark: _Ref67479162][bookmark: _Ref67479164][bookmark: _Toc67480109][bookmark: _Toc133305242][bookmark: _Toc172217396]: Form of Transfer Certificate

[Date]
The Transfer Certificate relates to the Contract between [●] (the “Buyer”) and [●] (the “Supplier”) dated [].
Terms defined in the direct agreement dated [] between the Buyer, the Supplier and the Security Agent (the “Direct Agreement”) shall, subject to any contrary indication, have the same meaning herein.
At the request of the Security Agent, [name & description of Eligible Person] as the Eligible Person hereby accepts the transfer to it of all of the rights title and interest of and all of the obligations of the Supplier under the Contract and the Direct Agreement to the extent and on the terms set out in Clause ‎6.5 (Covenants of Buyer) and ‎12.2 (Payments) of the Direct Agreement by countersigning this Transfer Certificate.
The Buyer hereby agrees to the terms of and accepts this Transfer Certificate so as to take effect in accordance with the terms thereof on the Effective Date (or on such later date as may be determined in accordance with the terms thereof) by countersigning a copy of this Transfer Certificate.
The Eligible Person hereby undertakes with the Buyer that it will perform, in accordance with the terms thereof, all the obligations of the Supplier and assume all the obligations and liabilities of the Supplier under the Contract and the Direct Agreement to the extent and on the terms set out in Clause ‎7.6 (Buyer Enforcement Notice) and ‎12.2 (Payments) of the Direct Agreement.
The Eligible Person hereby undertakes with the Buyer that any amount due from the Supplier to the Buyer under or in connection with the Contract on the Effective Date which has not been paid and which has been notified to the Security Agent under Clause ‎7 (Buyer Enforcement Notice), shall be paid to the Buyer on the Effective Date provided that if any such amount is the subject of a dispute pursuant to the provisions of the Contract or the Direct Agreement, such amount shall be paid to the Buyer within ten (10) Business Days of the same being agreed or finally determined.
The Buyer acknowledges and agrees that the Supplier is hereby released from all and any obligations and liabilities under the Contract and the Direct Agreement and the Supplier and the Buyer acknowledge and agree that their respective rights against each other are hereby cancelled.
The Eligible Person warrants that it has received a copy of the Contract, together with such other information as it has required in connection with this transaction, and that it has not relied and will not hereafter rely on the Security Agent to check or enquire on its behalf into the legality, validity, effectiveness, adequacy, accuracy or completeness of any such information and further agrees that it has not relied and will not rely on the Security Agent in relation to its entering into this Transfer Certificate and the Contract.
The Security Agent does not make any representation or warranty or assume any responsibility with respect to the legality, validity, effectiveness, adequacy or enforceability of the Contract or any document relating thereto and does not assume any responsibility for the performance and observance by any party of any of its obligations under the Contract or any document relating thereto and any and all such conditions and warranties whether expressed or implied by law or otherwise are hereby excluded.
The Transfer Certificate and the rights and obligations of the parties hereunder shall be governed by and construed in accordance with the laws of England and Wales.

We hereby agree to the terms set out in this Transfer Certificate. 


By: 	…………………………………………

For and on behalf of the Security Agent


By: 	 …………………………………………

For and on behalf of the Eligible Person


By: 	…………………………………………

For and on behalf of the Buyer
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